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                      DRAFT – December 2018 LIMITED TO CONSULTATIVE FORUM MEMBERS Consultative Forum recommendation on 1 returns States are entitled to return individuals who have no right to stay in their territory, provided they return them in full respect of fundamental rights and treat them with dignity. Returns may interfere with core fundamental rights enshrined in the EU Charter of Fundamental Rights (‘the Charter’), such as the principle of non-refoulement (Articles 18 and 19 of the Charter) and the prohibition of torture, inhuman or degrading treatment or punishment (Article 4 of the Charter), the right to liberty (Article 6 of the Charter) and the right to an effective remedy (Article 47 of the Charter). The Return Directive (2008/115/EC), which sets out common rules for Member States to implement returns, includes safeguards to promote compliance with fundamental rights. The European Border and Coast Guard Agency (‘the Agency’) has been supporting Member States in the field of return from its creation. With the years, the Agency’s activities in the field of return have expanded, leading to the creation of the European Centre for Returns. The European Council of 28 June 2018 highlighted the need to step up the effective returns of migrants in an irregular situation calling for a stronger supportive role by the Agency, reflected in the Agency’s new Regulation. Aware of the fundamental rights risks that return operations entail, the Agency’s training, guidance and best practices include advice to practitioners on how to deal with different fundamental rights challenges. A new Code of Conduct for Return Operations and Return Interventions coordinated or organised by Frontex published in May 2018 further enhances the Agency’s commitment to ensure full respect for fundamental rights in carrying out activities related to returns. The Frontex Consultative Forum has been dealing with returns from its first year of operations in 2013 when it established a working group on return operations which continues to exist. Return features in each of the work programmes and Annual Reports of the Consultative Forum. Consultative Forum members observed four return operations in 2017 and 2018, and held a focus group meeting to jointly reflect with the Agency and Management Board representatives on areas where the protection of 2 fundamental rights could be enhanced. Building on the extensive work of the Consultative Forum on returns, the following recommendations present in a consolidated manner the most important points in relation to returns which would require further action by the Agency. The Consultative Forum has formulated these recommendations with the purpose of equipping the Agency to react to increasing Member States’ demands for support in full respect of fundamental rights. These recommendations complement the work that the Consultative Forum committed to do by commenting on the updated guides for return operations and on the guidance for readmission which the Agency is developing. The following 25 recommendations are grouped in four categories. The first group covers recruitment and training, the second group focuses on the management of returns where the Agency provides 1 ‘Returns’ cover all returns and readmissions related operational and preparatory planning activities; return operations, return interventions, return activities, return tasks, pre-return activities, post arrival activities and assisted voluntary return activities. 2 See Consultative Forum work programmes 2018 & 2019: https://frontex.europa.eu/assets/Partners/Consultative_Forum_files/Consultative_Forum_Program_of_Work _2018.pdf https://frontex.europa.eu/assets/Partners/Consultative_Forum_files/CF_work_programme_2019.pdf and annual reports: https://frontex.europa.eu/assets/Partners/Consultative_Forum_files/Frontex_Consultative_Forum_annual_re port_2018.pdf.
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                      DRAFT – December 2018 LIMITED TO CONSULTATIVE FORUM MEMBERS support to the Member States. The third group deals with return operations and the fourth group of recommendations concerns the monitoring of forced returns. Recruitment and training Having adequate fundamental rights knowledge and targeted skills is a pre-condition for Agency staff, seconded officers and team members to carry out their duties in compliance with fundamental rights. As the Agency aims to achieve high standards, the Consultative Forum proposes the following three recommendations. 1. As the European Centre for Returns is likely to continue recruiting new staff, the Agency should consider intercultural competences as additional assets in future vacancy announcements; 2. The Agency’s Human Resources unit should provide fundamental rights training to newly recruited staff (including Liaison Officers) and seconded officers working for the European Centre for Returns tailored to their responsibilities and developed with fundamental rights experts covering the concrete challenges emerging in the field of return using methodologies which address knowledge, skills and attitudes. While this may require a gradual implementation, the Agency should aim at such training to become a pre-requisite for deployment. Such training could build on the fundamental rights training concept for Frontex staff developed in cooperation with FRA in the past and should cover: - fundamental rights in general - non-refoulement - child protection - identification and handling of stateless persons - identification and handling of vulnerable persons - data protection - communication, de-escalation skills - principles in relation to complaints - relevant medical matters - relevant diversity, non-discrimination and cultural matters The Agency should ensure that the training content is reflected in the daily work, should periodically review application on the ground and adjust the training continuously also taking into account the recommendations from the monitors. 3. The Agency’s Training Unit should apply above principle and training content to the members of the pool of forced return escorts, staff to be deployed or recruited for the antenna offices, cultural mediators and other participants such as medical staff, interpreters and others (including in third countries) potentially involved in Frontex return activities. Management of returns Under Regulation (EU) No. 2016/1624 and also pursuant to the new regulation (Chapter II, Section 8), the Agency may provide technical and operational assistance to support Member States’ return systems. This may include also support on consular cooperation for the identification of third-country nationals and the acquisitions of travel documents. The Agency will also operate an integrated return management platform which is linked to and communicates with the national return management systems. In light of the duty for EU bodies to promote fundamental rights as set out in Article 51(1) of the Charter, the support activities related to return should only promote actions at national level which are compatible with fundamental rights and international protection obligations. Similarly, operating an information exchange system for return management, which communicates with similar systems at the national level and which also processes personal data, needs to fully comply with
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                      DRAFT – December 2018 LIMITED TO CONSULTATIVE FORUM MEMBERS fundamental rights set out in the Charter. To support this, the Consultative Forum presents the following five recommendations. 4. The efforts to increase synergies between the asylum and the return procedures should not result in undermining the confidentiality of asylum information as stipulated in Articles 15 and 48 of the Asylum Procedures Directive (2013/32/EU). When supporting the exchange of return-related information by Member States, the Agency should ensure that neither the fact that a person has sought international protection nor information from the asylum file, except biographic data, the travel route and the state of the asylum procedure is used for returns. Measures should also be put in place to ensure that the above information is only made available to third countries upon confirmation on the existence of an enforceable return decision. 5. Operational support to facilitate identification and documentation of third-country nationals which involves direct contact of consular staff with returnees should be governed by strict safeguards. These should, for example, exclude that consular staff may meet individuals whose applications for international protection are still pending, including judicial reviews (for example, when they visit holding facilities hosting asylum applicants as well as persons in return procedures) and ensure that third-country nationals are informed in advance before they meet representatives of their (presumed) country of origin, taking into account the requirements flowing from Article 36 (1) b)-c) of the 1963 Vienna Convention on Consular Relations. 6. Given the particular fundamental rights challenges for stateless persons in return procedures (notably the fact that late identification and practical obstacles to return them often result in their prolonged detention), the Agency could consider designing a targeted return intervention on stateless persons aiming at early identification, referral and documentation of stateless persons as well as enhanced awareness raising. Such return intervention should be planned and implemented with the involvement of statelessness expertise which the Consultative Forum can provide. 7. Processing personal data through the integrated return management platform to be set up and operated by the Agency when communicating with Member States’ return management systems needs to adhere to strict data protection safeguards at all times, including data minimisation and purpose limitation, in line with Regulation (EU) 2018/1725 and Article 8 (2) of the Charter. Processing personal data via this system must never include confidential information from the asylum file either. The non-binding reference model for national return management IT systems, to be developed by the Agency in consultation with the Fundamental Rights Officer, could devote a specific section to the key fundamental rights implications, to promote a fully fundamental rights-proof framing of such national systems. The European Data Protection Supervisor should also be consulted in the process of setting this new information exchange mechanism for return management. Return operations The Agency has already developed important guidance for the implementation of return operations, which meanwhile include joint return operations, collecting return operations and national operations funded by the Agency. The Consultative Forum welcomes the Agency’s plan to update the guidance on return operations and to develop specific guidance for readmissions and has committed to share its fundamental rights expertise when finalising these. The new guidance to be developed constitutes also an opportunity to address some of the recurrent fundamental rights challenges which were identified through forced return monitoring and which are subject to these recommendations. 8. The Agency should continue its policy not to include unaccompanied children in their forced return operations, as these are not suitable for this category of vulnerable persons. 9. Standards developed by the Agency for joint and collecting return operations should also apply, as relevant, to national operations the Agency is financing.
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                      DRAFT – December 2018 LIMITED TO CONSULTATIVE FORUM MEMBERS 10. Readmissions, such as those implemented from Greece to Turkey, should be regulated by the same standards as return operations. 11. Every returnee, escort, monitor, medical staff, observers, interpreters and other staff involved in return operations should be informed of the Agency’s complaints mechanism, using tailored information developed by the Fundamental Rights Officer which is easy to understand, clearly describes the scope of the mechanism to avoid raising false expectations (perhaps providing concrete examples of types of complaints) and is translated in the main languages used in return operations. The Agency should equip the Fundamental Rights Officer with the necessary staff and resources to follow up on complaints. 12. The Agency should proactively request confirmation from the Member State concerned that all returnees covered by a return operation organised or coordinated by the Agency have received a return decision which is enforceable. Following discussions with the Consultative Forum, the Agency should include a tick-box in FAR – the system used to plan return operations – whereby Member States confirm that every person who is to be returned on a joint, collecting or national return operation has an enforceable return decision which was issued in conformity with national, Union and international law. The Agency should explore in consultation with the Consultative Forum how this approach can also be implemented for readmissions. 13. The Agency has an obligation to ensure respect for the principle of non-refoulement. The Agency should not support any return operation from Member States, in case of systematic deficiencies in national return procedures that the Agency cannot be unaware of and which amount to substantial grounds for believing that the returnee would face a real risk of being subjected to inhuman or degrading treatment within the meaning of Article 4 of the Charter. 14. The guidance for return and readmission operations the Agency is preparing should underline that returnees and those readmitted are allowed to submit a request for international protection at all moments of the return process until the point where the persons are handed over to the authorities of the receiving country. 15. The Agency’s updated guidance for return and readmission operations should encourage Member States who participate in joint or collecting return operations to share basic information on the profile of returnees with the organising Member State – possibly using a standard checklist which the Consultative Forum can help develop – so as to ensure dignified treatment of persons with potential vulnerabilities, such as children or pregnant women who may require specific care and arrangements during the flight. 16. The Agency’s updated guidance should underline that returnees should be provided sufficient time from the moment they are informed of their removal until their departure to allow them to collect their belongings and contact family members. This would also facilitate a smoother removal, as returnees would have resolved their personal issues before leaving. 17. The Agency’s updated guidance should stress that the procedure to inspect the luggage, to collect and return cash money and other belongings to the returnees should be carried out in a setting respectful of the returnee’s privacy, giving concrete advise on how this could be achieved taking into account the setting in which these activities take place. 18. Whilst respecting confidentiality of medical information, the Agency should require in its updated guidance for return operations that Member States systematically provide the medical staff necessary to ensure a dignified treatment of returnees with medical issues. The organising Member State must know in advance of returnees who will require medical support during transit or the flight. The completion of a fit-to-fly form for each individual returnee shortly before removal should be more strongly enforced, as it enables identification of all cases with medical conditions. 19. In its future guidance for return and readmission operations the Agency should underline more strongly that interpreters and/or cultural mediator are made available during removal operations, so as to facilitate communication with escorts, medical staff and monitors. As a
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                      DRAFT – December 2018 LIMITED TO CONSULTATIVE FORUM MEMBERS good practice, the Agency should promote the presence of cultural mediators in waiting areas at airports which are used to hold returnees immediately before the removal. 20. In all return operations supported by the Agency, returnees should be provided with the possibility to call their family members, without having to rely on the good will of return monitors. 21. When joint operations carried out at the external borders envisage the presence of third- country officials at points of first registration, for example as observers, their presence must be strictly regulated so as not to create fundamental rights risks. Monitoring forced return operations The Agency has set up a well-functioning pool of 66 forced return monitors but currently there is not an even share of monitoring. Whereas some members of the pool frequently monitor Frontex coordinated return operations, other members of the pool monitor less frequently. Joint return 3 operations as well as collecting return operations were monitored comprehensively in 2018, but there is a significant monitoring gap when it comes to the monitoring of national return operations. In 2018 only 30 out of 138 national operations were monitored. The most recent FRO report sheds light on some discrepancies emerging between well-developed tools (such as the code of conduct and guidelines) and the lack of their impact on the ground. While it is foreseen that the Agency will significantly step up its return efforts and activities, it has to ensure to better operationalise fundamental rights safeguards, anchored in the Regulation and to better apply its own standards across the board. 22. The Agency should asses in consultation with FRO and the Consultative Forum how the 4 effectiveness and independence of the pool of forced return monitors could be strengthened. The effectiveness could be strengthened through increasing the monitoring of national return operations and by more evenly using the members of the pool of forced return monitors. The independence could be addressed through ensuring that monitors’ recommendations are followed up. The Executive Director should regularly report back the status of this to the pool and FRO. The Agency should also consider to publicly report on monitoring findings to ensure transparency. 23. The Agency should ensure cooperation with CPT to visit/ monitor return operations in line with the requirement of the new Regulation. 24. The Fundamental Rights Officer should increase the monitoring of return operations (particularly those that are not monitored) and should report on children and vulnerable persons as a standing item (within the regular report on FRO observations to return operations). 25. The Agency has developed monitoring capacities through the establishment of the pool and would be best placed to assist MSs that do not have a monitoring mechanism in place in the establishment of a sustainable system. The Agency should not facilitate or finance return operations from and with MSs that do not have a functioning monitoring mechanism in place. 3 133 out of 140 joint return operations and all 67 collecting return operations were monitored. 4 FRA opinion on independence.

                      
                        
                          
                        
                        [image: 5]
                      
                    

                  

                  

                

              

            
          

        

      

      
    

  






    
  

  
    
        


    
        
            


    
        


    
        
            


    
        FragDenStaat


	Blog
	Recherchen
	Newsletter
	Medien & NGOs
	Entwicklung & API
	Barrierefreiheit


    




        
        

    
        
            


    
        Über uns


	Über uns
	Team
	Finanzierung
	Unsere Kampagnen
	Unsere Klagen
	Presse


    




        
        

    
        
            


    
        Unterstützen


	Jobs & Mitmachen
	Crowdfunding
	Spenden 
	Hinweis geben
	Kontakt


    




        
        

    
        
            


    
        Informationsfreiheit


	Einführung
	Bereichsausnahmen
	Fristen & Ablehnungen
	Gebühren
	Widersprüche & Klagen
	Europäische Union


    




        
        

    
        
            


    
        Hilfe & Support


	Fragen & Antworten
	Ideen für Anfragen
	Einsteiger-Guide
	Infos für Behörden
	Forum
	In English


    




        
        

    
        
            


    
        Rechtliches


	Impressum
	Nutzungsbedingungen
	Datenschutzerklärung
	Netiquette


    




        
        




    




        
        

    
        
            


    
        


    
        
            


    
        	 Twitter 
	 Instagram 
	



    
    
        
            
                
            
            [image: TikTok]
                    
                
                
                
                    
                    

	 BlueSky 
	



    
    
        
            
                
            
            [image: TikTok]
                    
                
                
                
                    
                    

	 Facebook 
	 LinkedIn 
	 GitHub 
	 Youtube 
	 RSS 



Newsletter abonnieren

    

    
        

    
    
        Bitte geben Sie hier nichts ein
        
            
        

    

    E-Mail
    
        
        
            
            Abonnieren
        
    




    

    
        Nachtmodus:Nachtmodus umschalten

    




        
        

    
        
            


    
        



    
    
        
            [image: Das Open Knowledge Foundation Deutschland Logo mit Schriftzug.]
                    
                
                
                
                    
                    



FragDenStaat.de ist ein gemeinnütziges Projekt des Open Knowledge Foundation Deutschland e.V.


Spendenkonto bei der GLS-Bank

IBAN: DE36 4306 0967 1173 8932 00

Verwendungszweck: FragDenStaat

    




        
        




    




        
        






    
        
            


    
        FragDenStaat nutzt statt der üblichen externen Dienstleister das selbstbetriebene und damit datenschutzfreundlichere Matomo, um ohne Cookies statistische Auswertungen der Seitennutzung zu erhalten. Wenn Sie diese Zählung nicht wollen, klicken Sie bitte hier und entfernen Sie den Haken. Näheres in unserer Datenschutzerklärung.

    




        
        





    


        
        
  
  
  
  

  

    



        

        
            [image: ]
        

    



    

    