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                      Guide for Joint Return Operations by Air coordinated by Frontex 2. Terms and definitions For general terms and definitions see the Frontex Code of Conduct for Joint Return 2 Operations , the Frontex Code of Conduct and Council Decision 2004/573/EC.    3 Specific terms, with their definitions, are listed below. Advance party                                                      Representative(s) of the OMS/PMS who travel(s) either to the country/countries of return or to another MS in order to make preparations for the realisation of a JRO. Collecting Joint Return Operation                                  JRO initiated by an OMS, with escorts provided by a country of return and returnees handed over to them by the OMS/PMS on the territory of a Member State. Dynamic risk assessment                                            An ongoing risk assessment. Embarkation airport                                                An airport where OMS/PMS passengers embark on a joint return flight, not an airport where a connecting flight is boarded to reach the embarkation airport Joint Return Operation by Air                                      An operation aimed at the removal of illegally present third-country nationals by air. The initiative for such an operation is to be taken by one MS, which will invite the participation of others. Local transportation expenses                                      A given amount of money handed out to the returnee prior to arrival in the country of return. It is aimed at covering immediate expenses that the returnee may have on his arrival, in particular transportation from the airport to his/her final destination. Plan B                                                             Contingency plan(s) which should be prepared in case a JRO fails, or to deal with the refusal of a returnee(s) in a country of return. Rolling Operational Plan                                           A rolling forecast for JRO drawn up by Frontex on the basis of Member States’ needs for assistance or coordination in order to provide the requesting Member States with the necessary operational support. 2 The Code of Conduct for Joint Return Operations coordinated by Frontex adopted by the Decision of the Executive Director of 7 October 2013 (ED Decision 2013/67) 3 The Frontex Code of Conduct for all Persons Participating in Frontex Activities, adopted by Decision of the Executive Director No. 24/2011, 21 March 2011 Page 7 of 50
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                      Guide for Joint Return Operations by Air coordinated by Frontex Seating plan                           Distribution of seats on a specific type of an aircraft between all Member States taking part in a specific JRO. Transit country                        A country via whose airport the JRO passengers transit to connect to with the next flight. Common Guidelines                      Common Guidelines on security provisions for joint removals by air, which is annexed to Council Decision 2004/573/EC. Council Directive 2003/110/EC          Council Directive 2003/110/EC of 25 November 2003 on assistance in cases of transit for the purposes of removal by air. Return Directive                       Directive 2008/115/EC of the European Parliament and of the Council of 16 December 2008 on common standards and procedures in Member States for returning illegally staying third-country nationals. Council Decision 2004/573/EC           The Council Decision of 29 April 2004 on the organisation of joint flights for removals from the territory of two or more Member States of third-country nationals who are subjects of individual removal orders. Tokyo Convention                       The Convention on Offences and Certain Other Acts Committed on Board Aircraft, concluded in Tokyo on 14 September 1963, which entered into force on 4 December 1969. Chicago Convention                     The Convention on International Civil Aviation, known as the Chicago Convention, signed on 7 December 1944 in Chicago. It established the International Civil Aviation Organization (ICAO), a specialised agency charged with coordinating and regulating international air travel. Page 8 of 50
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                      Guide for Joint Return Operations by Air coordinated by Frontex 3. Introduction The purpose of this document is to provide operational guidance for Frontex coordinated joint return operations by air in order to standardise procedures and to simplify the organisation of JROs. This Guide has been developed and updated                                        4 pursuant to Art. 2(2) of the Code of Conduct for Joint Return Operations. This document is a tool to provide support to the authorities responsible for the organisation of joint return operations. However, this document is not intended to replace or alter in any way Council Decision 2004/573/EC; this document complements such Decision by providing a practical, experience-based approach. This document does not aim at creating new legally binding obligations of Member States. It collects best practices relating to the performance of the duties of national authorities competent for carrying out return-related tasks in the framework of joint return operations coordinated by Frontex. This document also takes into account the principles contained in the specific “Best Practices on the Organization of Charter Flights for Illegal Immigrants’ Repatriation” of 2009, on the implementation of joint return operations among G8 members. As regards Collecting Joint Return Operations, a separate document, titled “Guidance for Collecting Joint Return Operations by Air coordinated by Frontex”, will be developed. In order to clarify the general responsibilities in the realisation of joint return operations, it should be mentioned that the Frontex Consultative Forum and the national authorities of the Member States responsible for organising and/or participating in joint return operations coordinated by Frontex have been invited to share their knowledge and experience for this guide. In addition, Frontex has coordinated the updating of this document and, on behalf of the above-mentioned authorities, has completed some formal aspects of this document. 4 The original title was “Best Practices for the Removal of Illegally Present Third-country Nationals” Page 9 of 50
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                      Guide for Joint Return Operations by Air coordinated by Frontex 4. Legal Framework 4.1         Legal basis of activities coordinated by Frontex Frontex was established by Council Regulation (EC) No 2007/2004 of 26 October 5 2004 on the basis of the provisions of the Treaty on the Functioning of the European Union (TFEU) establishing an area of freedom, security and justice. In this                                 6 area the free movement of persons and the abolishment of internal border control among EU Member States require high and uniform levels of control at the external borders of the EU Member States. Frontex was thus established to improve and facilitate that task, although the responsibility for the control and surveillance of the external borders lies entirely with the Member States. In its operational coordinated activities Frontex is subject to EU law and its objectives, tasks and responsibilities are formulated in the Frontex Regulation, which includes cooperation with regard to return. The legal basis of the removal of illegally present non-EU nationals has been enhanced by the Council Decision of 29 April 2004 (2004/573/EC) on the organisation of joint flights for removals from the territory of two or more Member States of third-country nationals who are the subjects of individual removal orders and the Common Guidelines on security provisions for joint removals by air, which is annexed to the aforementioned Decision. Frontex assumes that all return decisions which are executed via JROs are in compliance with fundamental rights, including the non-refoulement principle, and other provisions of EU, international and national law. In addition, Article 9 of the Frontex Regulation stipulates several obligations in return cooperation. Firstly, Frontex provides the necessary assistance and, at the request of the participating Member States, ensures the coordination or the organisation of joint return operations of Member States. Secondly, Frontex develops a Code of Conduct for the return of illegally present third-country nationals which applies during all joint return operations coordinated by the Agency. Thirdly, this Code in its Article 2 stipulates that technical and detailed instructions for the practical implementation of Frontex coordinated JROs are included in separate and relevant Best Practices for operations. Different national legislation on coercive measures lead to a variety of applications during JROs. Frontex highlights the necessity and proportionality principles with regard to the use of coercive measures. 5 Council Regulation (EC) No 2007/2004 of 26 October 2004, published in OJ L 349, 25.11.2004, as last amended 6 Articles 74 and 77 (2) (b) and (d) of the Treaty on the Functioning of the European Union (TFEU). Page 10 of 50
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